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DAVID A. SOLOMON, M.D., 

the witness herein, being first duly sworn on oath, was 
examined and deposed as follows: 

MR. ESDALE: Before we get started, I assume -- 
can we operate under the usual stipulations, Rick? 

MR. STUHAN: What are they? 

MR. ESDALE: That's just objections as to form, 

t 

qualifiCafeagehs of the court reporter. I know you all might 
want to f<ea^ and sign. That's another one, too, but -- 
STUHAN: Well, we'll agree that all 
xcept as to form, are reserved to the time of 
stipulate to the qualifications of the court 
do want to read and sign the deposition 
And, in addition, I'd like to have the same 
that we had at Dr. Gould's deposition, which 
jection by one defense counsel is an objection 



which, I 


ESDALE: That's acceptable. Speaking of 

', Randy, you're on the phone. Who else is 
there, counsel-wise? 

MR. BASSETT: Just me on the phone. 

MR. STUHAN: I have with me Mike Nims, who is 
going to be listed as also appearing, also present. Mike is 
a partner of mine from Jones Day in Cleveland. 

MR. ESDALE: Okay. 
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DIRECT EXAMINATION 

BY MR. ESDALE: 

Q. All right. Will you state your name, please, 

David Solomon, S-o-1-o-m-o-n. 

And your business address, please, sir? 

The business address would be Tampa General 
j^t Office Box 1289, Tampa, Florida 33601. 

Q. r: Af*d you are a pulmonologist? 

e you retained in this case to render expert 
rding the treatment and care and diagnosis of 



Lmarily the diagnosis, 
ly. When were you retained? 

:an't -- I think around a year ago or so from 
Bub I'^e looked for a letter, and I don't really see 
Aboy^Nyear ago, I think. 

you have a file with you? 

Yes. 

What all is contained in that file? 

In that file -- in the file are the -- let's 
see -- the hospital records and outpatient records, as well 
as depositions of the Acton family. 

Q. When you say depositions of the Acton family, are 
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you just talking about Mr. and Mrs. Acton? 

A. Yes. I can specifically go through this, if you 
would like. 

Q. Well, we might be able to save some time on that. 

I just want to make sure that -- let me ask you a few more 
questions, and we'll see if we need to, 

A. Okay. 

you have a separate file in and apart from the 
were given -- do you have any type of record 
>te keeping file or basis to do that? 

you have any then -- then you don 1 1 have any 
conversations or meetings with counsel? 

I do not. 

you have any billing procedures? 
lon't have them on file with me. I really don't 
keep tha p__-- j those records very much. I charge per hour and 
then sen4-abetter to the counsel that I'm working with. 

Q. jflll$ii&y. You say your best belief is you were 
retained, approximately, one year ago? 

A. I think so. 

Do you remember who you spoke with? 

Mr. Nims. 

Was that over the telephone or in person? 

Over the telephone. 
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Q. What instructions or information were you given at 
that time? 

A. That this was a patient who was in litigation or 
going to be in litigation, and they sent me the -- what they 
presume were the appropriate records. 

Q. Did you request any information? 

No. 

re you -- what were you asked, if anything, to 

I look over the records and tell them what I 
the case. 

right. Did you, in fact, do that? 


long after your --or let me ask you this, 
your first telephone conversation with this Mr. 



K-> 

VO 

*-* 

vo 

VO 

00 

VO 

on 


Thfc first conversation? 
sir. 

fore he sent the records? 

Yes, sir. 

Five minutes. 

Okay. And then the next time you talked with Mr. 
Nims, when was that in relation to your first conversation? 

A. I would say probably within a month after I got 
the records. 
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Q. Did you call Mr. Nims, or did he call you? 

A. I believe I called him. 

Q. And what was the substance of that conversation? 

A. Well, it was a discussion about my thoughts after 

reviewing the records. 

Q. All right. And what did you tell Mr. Nims? 

I told him that I thought this was a very unusual 
somebody with small cell lung cancer, and I 
*hat he try to obtain the slides and send them 
Ithologist. 

right. Did you have any further conversations 
Regarding this case? 
lon't believe so. 

in was the next time -- or let me stop -- back 
^u this. Did you have any conversations with 
jthan Mr. Nims regarding this lawsuit at any 
time bet^^n^the initial conversation and this one you've 
just tolLffla .1 about? 



Q. All right. When was the next time you had an 
opportunity to speak with anyone regarding this case? 

A. I think it was in the summer, and it was in 
Tampa. I think that would be the next time. 

Q. So that was an in-person meeting? 

A. Yes. 
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Q. And that occurred at the Tampa General Hospital or 
somewhere else? 

A. Somewhere else. 

Q. Where did you all meet? 

A. We met at the Hyatt Westshore Hotel. 

Q. And who all did you meet with? 

A. Mr. Nims, the other counsel here today. 


i Stuhan? 



Padrdon me? 


Stuhan? 


was a la; 


was an 


i then there was a -- someone else, whose name I 
know. 


you know who he represented or if, in fact, he 


Iti was a she, and I believe she -- and I know she 





Q. right. What transpired at that meeting? 

A. A lunch and a conversation about this case, as 
well as some other -- another case. 

Q. All right. When you say "another case," another 
case that you're working on with these attorneys? 

A. Probably. It's a class-action suit. 

Q. Okay. What transpired during this conversation? 
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MR. STUHAN: Graham, I assume you're limiting your 
question to discussions about the Acton case. 

MR. ESDALE: Yes. 

THE WITNESS: Again, a discussion about the 
presentation of Mr. Acton and at that point in time a 
discussion about the pathologist that they had sent the 
slides to, what his opinion was. 

-Ok^y. Again, I want to back up just for a 

/ou done any other work on this case between 
/pur second conversation with Mr. Nims and then 



you given -- other than the pathologist 
you given any other medical records or 
this third meeting? 

ieiy., I don't exactly recall when the third 

^but I did have the depositions of Mr. and Mrs. 

| can't tell you exactly when I got them in 
relation to this meeting. 

Q. Had you reviewed those prior to this third 
meeting? 

A. I don't know. I had reviewed them, but whether it 
was before or after I really can't tell you. 

Q. Okay. What did they tell you with regards to any 
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pathologist that they had had review the slides? 

A. Well, my suspicion was that this patient -- all 
along was that this patient may well have had a carcinoid 
tumor, and they stated that their pathologist had the same 
suspicion at that time. 

Q. Did they tell you what pathologist that was? 

A. They might have, but I do not recall the name. 

Q - I 'De^fyou know today as we speak who the other 


pathologist ^as? 


name, bu 




1, I know who he -- I still can't give you the 
s, I do know, 
is it? 

elieve they've -- they told me that it was one 


Chicago, 


tumors. 


A. ^ 



jgists at Rush-Presbyterian-St. Luke's in 
las a reputation for expertise in carcinoid 


Dojyou recognize the name Dr. Gould? 
That's the doctor. 


|jg|gfe you familiar with him prior to them informing 


you of that? 


A. I didn't know him personally. I had known his 


name, 


Q. And how did you know his name? 

A. I think from the literature. 

Q. And, again, if you would, continue on telling me 
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about what all transpired at this third meeting. 

A. I think a very brief discussion -- with particular 
reference to this case -- with this case, where it was, as 
far as with regard to litigation. And I don't recall 
anything else specifically about the conversation. 

Q. When is the next time you met or had any 
conversations with counsel regarding this case? 


bably when they were setting the deposition up 



that we'^e now would be the next time, again a brief 

? 5 


exchange? 

i 

yes, et | 



>hone calls, like are these dates satisfactory, 
ra, that kind of -- 

.s would have been in the last month or two? 


with the 


already? 



1 you had any other meetings or conversations 
any time other than what you've told me about 


A. I^lon't recall specifically, but I -- my 
recollection j is no. 

Q. bsska^re you met with them over the last day or two 
regarding your testimony in this case? 

A. Yes. 

Q. And when was that? 

A. Yesterday. 

Q. How long did that meeting last? 

A. About an hour, an hour and a half, something like 
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Did you all discuss this case? 

Yes. 

And what did you discuss about the case? 
Again, the pathologist's opinion. 

Were you given a copy of his deposition? 
NO. 

y- 






opinions of the initial pathologist that -- 
the hospital and of the pulmonologist who did 
popy. 
lIo? 

I’m here, 
okay. 

fe you at any time ever reviewed what has been 
case referred to as a Defendant's Expert 
Jisclosure Of Dr. David A. Solomon? 




|n did you review that? 

At the time it was made up and then yesterday. 
Okay. When was this made up then? 

I can't recall specifically. 

Would it have been at the meeting during the 

I really -- I don't remember it being discussed in 
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town, for example. 

Q. Okay. Have you ever testified before by 
deposition or trial? 


A. 

Yes. 



Q. 

On how many occasions? 

A. 

Over 

what time 

period? 

Q. 

Well, 

forever. 

if you 

A. 


Forever 

for me 

to the 






if you're asking about depositions and trials, 
ewhere between 20 times, with perhaps less than 

y. Can you break those up into -- let me ask 
ve you ever testified in federal court? 
time. 

you have to furnish a four-year case summary? 
on't recall. It was -- 
long ago was that? 


A. It was about three years ago. It was in 
Louisville, Kentucky, and it was a -- I was testifying for a 
plaintiff against the U.S. Army. 

Q. Have you --if you had to categorize or classify 
the type of testimony you've done over the last, say, 20 or 
25 years, how would you classify that? 
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A. I think your -- if I understand your question, I 
think I would say about 65 percent of the time for the 
defense and the other 35 for plaintiffs. 

Q. If you had to classify the type of cases that you 
testified in, how would you classify those, in other words, 
medical malpractice, smoking and health issues, or if you 
have some other terminology? 



Medical malpractice, 


Waj^ld that be almost exclusively all medical 

l 

your testimony? 


'.it fair to say it involves issues of smoking 


A. 

Q. 

malpract 

A. 

Q. 


do you classify this type of case? 

|t 1 s a good question. 

^^jyou consider this a medical malpractice issue? 
A. 

Q. 

and heal 
A. 

q. i.ttav e you testified in other cases that involve 

issues of smoking and health? 

A. No. 

Q. Have you been consulted in other cases that 
involve issues in smoking and health? 

A. Yes. 

Q. On how many occasions? 
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A. Probably seven or eight or so. 

Q. Were they all consultations with tobacco companies 
or their attorneys, to your knowledge? 

A. Yes. 

Q. Do you have any other work that you intend to do 
between now and the time of trial? 

A. I don't think so. 


q. ; 


fe you been asked to do any other work between 


now and pie “^fcime of trial? 

Q. areas of expertise are you claiming or do 

you -- w&ggpggdreas do you claim to be an expert in? 

X was -- all aspects of pulmonary diseases. 
WiffiNFeg|jgf||^|o this case, fiberoptic bronchoscopy and small 
cell lun^^cer, with regards to its appearance on 
f iberopt |||B^onchoscopy. 

Q. me just -- through process of elimination and 

to try through this as quickly as possible, I assume 

you’re n &tesjsae^ inq to render any expert opinions regarding 
pathology or pathological diagnosis? 


2^* A. 

Correct. 

2 |l§§!2i^ 

Radiology? 

23 A. 

Correct. 

24 Q. 

Oncology? 

25 A. 

That's a broad term. 
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Q. Okay. But you don't plan on rendering any expert 
opinions as far as oncology goes? 


You mean as far as treatment and things like 


that? 


Q. Right. 

A. No. I will not do that. 

Q. Okay. And cardiology, I assume, also? 
A. ^Ssagrect. 


anything i 



refardinc 


clarifies 



| nothing to do with nicotine addiction or 
I that? 

|rect. 

| right. Are you going to render any opinions 
|cer causation? 

| STUHAN: Well, let me ask for some 
| on that question. Are you asking whether he‘s 


going to ^^y ider any opinions on cancer causation generally 
or speci|Tcai|ly with respect to Mr. Acton? 


just str 



| ESDALE: Well, I'll tell you what. Let me 
^hat question at this time and proceed on with 


the deposition, and if it becomes an issue we can discuss it 


later. 


MR. STUHAN: That's fine. 


BY MR. ESDALE: 


Q. Dr. Solomon, do you have any opinions as to 
whether or not smoking cigarettes causes cancer? 
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MR. STUHAN: I object to the question on the 
ground that it asks for information that's neither relevant 
nor reasonably calculated to lead to relevant and admissible 
evidence. But, Doctor, you can answer. 

THE WITNESS: I believe that smoking is associated 
with certain types of lung cancer. 

BY MR. ESDALE: 

Q. ^n you say "associated," do you believe that 

i^ettes causes certain kinds of lung cancer? 
lave trouble with the word "causes," because 

J 

it's a broad thing. There's many -- there's 

different substances in a cigarette. And I 

>eople with lung cancer, I would generally 

that they have a smoking history. 

:o whether it causes cancer specifically, I 

>ciation is strong. It's a risk factor, but I 

t really put it in terms of cause. 

|e you ever in your -- as far as your treatment 

lave you ever told one of your patients that 

they had a disease caused by smoking cigarettes? 

A. When it’s appropriate, I tell them that they have 

a disease that's related to their cigarette smoking. 

Q. When you say "related," can you distinguish that 

from causation? £ 

«. 

A. I've never really used the word "causation" in J 



VO 

VO 

£> 

CO 
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my -- in my discussions with patients, per se. 

Q. So, you've never told a patient then that, for 
instance, their lung cancer, whatever type, was caused by 
their smoking cigarettes? 

MR. STUHAN: Object to the question. It's been 
asked and answered. 

THE WITNESS: I've really never expressed it that 
way to pafcfesiats. I tell them what they have and then what 


we' re 


you have? 


it's xn 


BY MR. Ejj 



:o try to do about it. I don't really say that 
ithing that was caused by this or that, unless 
"ferent context than what you're alluding to. 


f*§Q. |ii©li|Ly. Can you give me some examples of other 
a onfce xtsLolFwhere you -- or do you ever inform your patients 
that anyllilP^heir diseases were caused by anything? 

A. ^fel1. certainly I would do that, but most of the 
time it'fe^obVious. I mean, we'll dispense with the 


obvious. 


respirat 



ebody gets shot in the chest and they're 
ailure and chest tubes and all that, that's got 


a clear-cut reason. I may have used the word "cause" in 
that instance. 

Patients who are asking for or seeking, let’s say, 
workmen's compensation or disability pensions because they 
worked in a coal mine, then I would look for other things to 
say that their problem is or is not related to their job 
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exposure, for example. 

I generally -- early on in my career when 1 would 
say things like, "Well, your obstructive lung disease is 
related to your coal mine work," that subsequently -- "or 
caused by your work in the coal mine," that subsequently was 
shown to be arguable or probably false. 

So, I've stayed away from terms like "cause" and 
'ou have evidence that you have exposure to coal 
>u "8$lso have obstructive lung disease. The two are 
And then you take it from there, 
ly. Do you do any teaching? 



a regular basis? 


Cn 

kO 

<D 

VJD 

KD 

h* 

(S 


you give me some examples or tell me what 
:each? 

WepLl, it's not classes in the classroom. I'm on 
faculty at the University of South Florida 
jdicine. I'm the director of the pulmonary 
critical care and occupational medicine program here. As 
such, we're in contact with pulmonary fellows, interns, 
residents, and most of the time students on a daily basis. 
But it's mostly in regards to taking care of patients and 
rounding on them, seeing them every day with other people in 
tow, so to speak. 
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Q. You don't -- very little or, if any, classroom 

work? 

A. Probably no classroom work. 

Q. Okay. Through the course of your teaching do you 
ever still recommend any texts to your students or fellows 
or interns? 

A. Well, we don't -*■ we don't recommend any texts to 
the pulmfe|pg||r fellows, interns, or residents. The students 
iifferent -- they're under a director of student 
whatever, and they may recommend texts. But I 
i not. 

don't have any input with the students or the 
far as recommending a text or telling the 
you consider good texts or otherwise? 
j-eally -- no. I shy away from that, because I 
lere are problems with texts. 

Q. Ar| there any that you consider reliable and 
authority 



®re are none that I consider authoritative. 


A. to 

Q. Have you ever published any books or articles on 
cancer causation? 

A. No. 

Q. Now, I'm just going to read -- do you have a copy, 
by any chance, of your expert witness disclosure with you? 
MR. STUHAN: I can provide one to him. 
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MR. ESDALE: Okay. 

MR. STUHAN: The record should reflect I’m handing 
Dr. Solomon a copy of Defendant's Expert Witness Disclosure 
of Dr. David A. Solomon. 

THE WITNESS: Okay. 

BY MR. ESDALE: 

Q. Dr. Solomon? 


If^you would with me -- we'll just go through 
can tell me about what opinions you plan on 
d I'll start with the second paragraph, 
tyou see where it says: Dr. Solomon will 
procedure for diagnosing cancer -- 


Q. Ip38i^y. -- including the bronchoscopy procedure? 

If you w^ f ^i tell me what opinions you plan on offering in 
this cas^re^arding the procedure for diagnosing cancer. 

A. t .Well, we'll confine it specifically to this 
patient. LsAnd in general -- well, specifically the diagnosis 
was made with fiberoptic bronchoscopy. That would be the 
procedure used to diagnose cancer in the case of Mr. Acton. 

Q. Okay. Are you saying that the procedure that, in 
fact, was used was a fiberoptic bronchoscopy? 

A. Yes. 

Q. All right. And do you have any criticisms of that 
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procedure? 

A. No. 

Q. Is that the proper procedure, in your terms, as -- 
a pulmonologist should use in diagnosing cancer or suspected 
lung cancer? 

A. Yes. In this case, yes. 

Q. And so just so we're through with that first 
sentence^^:. Solomon will discuss the procedure for 
diagnosing cancer, including the bronchoscopy procedure. 

N^lslyou intend to discuss that any further than 
basicall ^^^^ it we've talked about? 

A. |n|lilj If asked, I would expand for lay people what 
br^^hos^^^is. But I wouldn't discuss it any further in 
onhis particular case, as far as doing the 


basicall|y||||tt we've talked about? 

A. |n|lilj If asked, I would expand for lay people what 
br^^hosl^^is. But I wouldn't discuss it any further in 
2 Seia^ion|^|§g|his particular case, as far as doing the 
bronchos 

Q. I right. Do you have -- as far as the 

bronchoscopy^itself, do you have any criticisms of the way 
Dr. PeyT-jj jjrry d this, or do you have any recommendations or 
opinions^^ili he should have done anything differently? 

A. No. 

MR. STUHAN: I object to that question. It's 
compound. There are components to it. And you're welcome, 
Graham, to ask Dr. Solomon about any or all of them, but I 
think we need to break the question down into its 
constituent parts. 
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BY MR. ESDALE: 


Q. Okay. First, do you have any criticisms of the 
bronchoscopy procedure that Dr. Perret performed on Mr. 


Acton? 


A. No. 

Q. Do you have any -- or would you have done anything 
differently than Dr. Perret did? 



A. ; 


Dr. Perr 



Wo^ld you have done anything in addition to what 


a995? 





now? 


t's correct. 


right. Would you do something differently 


jhink now I would lean more towards, in addition 


to what he digd, to do a transbronchial needle aspirate into 
the lesioxij&fl described. 


Q. bsAnd the purpose of that would be? 

A. It has a bit of a higher yield for endobronchial 
tumors than just the biopsy or a brushing, for that matter. 

Q. And the purpose of that would be, or what is the 
significance of a higher yield? 

A. Well, I mean, it's more likely you'll make a 
diagnosis. You don't know what the diagnosis is going to be 
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when you do it the first time or even if you're going to get 
a diagnosis, even though you see a lesion. So, this would 
just make it more likely that you would be able to come up 
with a diagnosis. 

Q. All right. The next sentence says: He will 
discuss the typical clinical course of small cell lung 
cancer. 



you tell me what your opinions are regarding 
linical course of small cell lung cancer? 

1, the typical -- well, this patient would be 
having a small cell lung cancer that is visible 
copy; therefore, that's a central tumor. The 
ated tumors of small cell tend to burrow under 
et into the lymph nodes quite early, 
central lesion are a problem to the degree 
that a long-|erm survival is more likely than not not to be 
noted, w heiuv ou follow the patient long enough. The typical 
course ipM^it these patients undergo, depending on the 
situation, chemotherapy and radiation therapy and then have 
evidence of proven metastasis at other locations, so that 
the two-, three-, and four-year survivals are quite small 
indeed. Patients generally do not recover very well from 
metastatic lesions that are picked up later in the course 
And I think I'll leave it at that. 


Ln 

I — 1 

V£> 


KD 

V£> 
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Q. All right. Let me ask you this. You talk about 
that patients generally undergo chemotherapy and radiation. 
Do you consider that the proper therapy for email cell lung 


cancer? 


A. Yes, I do. 


Q. Do you recommend surgical resection? 

A. Well, not with a centrally located tumor. There 
were stud ifeg -i done years ago which compared radiation alone 


to surges 
in the s! 
radiatio| 
indicate! 




lung can 



had no survivors at the end of about 26 weeks 


:y group and a small number of survivors in the 
So, it was promptly decided that surgery was not 
central small cell. 

i?, in peripheral small cell, which usually 
jroup that you don't know they have small cell 
jecause they just have a peripheral mass, let's 


say, andpllafc^ing else and you do the surgery and it happens 


to be small §ell -- that happens on occasion, and that would 


be okay. 


right. Is it your testimony or do you have an 


opinion regarding the site of -- or generally the site of a 
small cell lung carcinoma? 

A. Usually they're central in location. 

Q. All right. It says -- let me back up just a 
minute. You said that the prognosis -- and I might be 
paraphrasing a little bit. If it's something you disagree 
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with, please correct me. But the prognosis is not good for 
two-, three-, and four-year survival of a centrally located 
small cell lung carcinoma? 

A. By "not good" I mean, in general, less than 50 
percent of the patients would be alive at those periods of 
time. 





Okay. 

more likely than not, let's say. 
ss than 50 percent? 
s, for sure. 

you clarify that? I mean, do you have an 
what percent? 

. If we're talking about a four-year survival 
1 small cell, I would say that it would be less 
t. 

you aware of literature that reports greater 
than 5 percent five-year survivals? 

A.i That literature is confined to small cell that is 
in the ^|| nfined to the chest area, and that usually 
occurs in small cell lung cancer that's peripheral, not 
central, in location. 

Q. Did you or do you have any opinions regarding the 
stage of this disease? 

A. The patient was assumed to have small cell and was 
staged in a reasonable way, but by the same token I can't 
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tell you the stage of the disease. 

Q. Did you see any evidence, assuming that it is 
small cell lung carcinoma, that it was anything other than 
limited stage? 

A. Well, you can't -- I can't -- I don't have the 
evidence to tell you that, because we -- at least I didn't 
see a bone marrow, and I didn't see a lymph node biopsy. 
And mosti jcis^ble with these kinds of tumors are not -- 



staging ays i ifpt really used in the classic sense for 
1 lung cancer. 

you see any evidence of any metastasis at the 


in, based on the information, which in and of 
f>it limited, the answer would be no. 

right. It says; He will discuss his opinion 
§>t likely that Mr. Acton had small cell lung 
li^fht of the clinical course and in light of the 
arance of the tumor as described by the 
&t. 



A. 

Bronchoscopist, 

Q. 

Okay. 

Thank you 

A. 

I got 

it. Yeah. 

Q. 

Let' s 

take that 


(J1 

M 

M 

UD 

VC 

V£> 

►“» 

CO 


two parts, the first part being that -- your opinion that it 
is not likely Mr. Acton had small cell lung cancer in light 
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of the clinical course. And we've discussed that a little 
bit. 

Is there any other thing that you'd like to add to 

that? 

A. Well, then later on he had some rib abnormalities 
that were described as metastatic disease, and he had a 
limited field radiation to that area, mostly for the pain, 
so -- pallia;*,ive radiation to the area, because I'm sure 
that time that he had metastatic disease and 
%- - and since radiation is effective for 
:hey turned him on his side and palliated him. 
yet later on, there's no sign of any 
all with a relatively low dose of radiation 
addition, he actually did worse -- he did worse 
point but then had some problems afterwards, 
maybe from the treatment, and then 
subsequently! has done reasonably well, which to me would be 
a small ||||yy lung cancer clinical scenario that I personally 
have notlii^i before. 

Q. Now, are you assuming that the rib abnormalities 
are a metastasis? 

A. Well, the treating physicians reasonably assumed 
that they were a metastasis. I'm assuming they weren’t a 
metastasis. 

Q. Okay. Now, if you could, for purposes of this 



up until 
presuma 
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question -- well, let me just strike that and ask it this 


Have you in your experience ever treated a small 
cell lung cancer patient that did not have metastasis? 

A. I have -- well, usually the way it works is the 
way it works in this particular case. In other words, the 
pulmonologist helps make the diagnosis, even helps decide 


about whe 



there are metastasis or not, and then the 


patient gets^ referred to an oncologist. 


I have had patients who at the time I referred 
them to p^ifiogists have not had evidence of metastasis, as 


you're di 


E^^^nts| 
rest of I 



H||bing it, at the time of the referral. 

*y. And then do you generally follow these 
yyji the oncologist or leave the follow -- or the 
l^linical course to the oncologist? 
fell, usually these patients get into trouble 



later, so th&y would call me back. And, in addition, if the 


patient is felt to have a response -- the word "cure" is 


really n« 


iscussed for any great length with small cell. 


but at least the response -- and it's a central small cell 
cancer, I'm generally asked by the oncologist to 
rebronchoscope the patient. 

Q. Okay. Are you aware of small cell lung cancer 
patients that survive without metastasis three, four, and 
five years? 
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A. There are some undoubtedly who do that, yes. 

Q. Okay. Now, the second part of that sentence is: 
He will discuss his opinion that it is not likely that 
Mr. Acton has small cell lung cancer in light of the 
clinical course and in light of the physical appearance of 
the tumor, as described by the bronchoscopist. 


appearan, 


ever see 


lung can 


it's cen! 


it’s a si 


Tell me about your opinions regarding the physical 
aii&f the tumor. 


Weil, I have never personally seen, nor have I 

g cribed in the literature, a central small cell 
resenting as what was described by the 
fS^t as a viral papillomatous-looking lesion, 
felill cell lung cancer is often very difficult to 
tesab ronchoscopy. because the tumor invariably, when 
lli^in location, burrows under the mucosa. So, 
!lu£osal-type tumor that spreads into the 



lymphatics. jAnd you may see erythematous and distorted 


mucosa, 


that is 


limes even granular-like appearing of mucosa 


extensive, occasionally could be associated 


with a mass lesion, but not with a polypoid or 
papillomatous-like-appearing lesion. I've never seen it. 

I've never heard of it. 

Q. Okay. And is that, again, just based on the 
appearance like a viral papilloma? 

A. The appearance as described by the bronchoscopist. 
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Q. Okay. Now, do you have any -- well, let me strike 
that and ask if the physical appearance regarding size has 
any part of your opinions. 

And I think -- and I'll just represent to you that 
additionally the bronchoscopist's report states that: The 
lesion measures three to four millimeters at the most. And 
although I've seen cancer look like this, it is mighty 


small. 


at first! 



it com 


I also 


a readint 



1, again, it goes on, but I just want to ask you 
it the three- to four-millimeter size. 


STUHAN: Doctor, before you answer the 

me pose an objection here. I found the 
difficult to understand. If the doctor found 
ible, then he's free to take a shot at it. But 
to the question because it's based upon either 
a paraphrasing of some medical record, which we 


don't hajve ip front of us right now. 

s. i&rvd i think the procedure of asking about 
documents that the witness hasn't had an opportunity to 
examine in full is in itself objectionable. So, for all of 
those reasons I object to the question. 

BY MR. ESDALE: ^ 

Q. Doctor, I'll ask you another question. £ 

to 

A. Okay. ^ 
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n \ 



Q. Did you -- have you recently or at any time in 
your recollection read the bronchoacopist's report? 

A. Yes. 

Q. And do you recall it mentioning the three- to 
four-millimeter appearance? 

A. Yes. 

Q. And do you have any opinions regarding the three- 
to fourimeter appearance? 

A. ^Again, that kind of a description I've never heard 
of in asp§S^i|tion with small cell lung cancer. 

q i assume you have seen small cell lung 


cancers through a bronchoscopy procedure before, through the 



not tryi| 
ago - - bl 



) can you tell me generally -- and, again, I'm 
be redundant on what you told me a minute 
jnerally the size of the small cell tumor that 


you woulff see? 


■1, we're talking about centrally located 


tumors. 


Q. Yes, sir, centrally located. 

A. And you cannot get a discreet measurement of the 
size, because it tends to go underneath the mucosa. So, 
even though you may see a mass, it's usually not discreet. 
It's overlaid by distorted mucosa, which generally goes 
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proxitnally towards the hilum. And it's very difficult to 
distinguish and get an exact measurement of size. 

Q. For lack of a better terminology, is somewhat like 
the tip of an iceberg a fair description of what you're 
describing? 

A. Yes, provided that iceberg sort of ripples 
underneath the ocean as it's lapping over it and the part 
that's uhc|pg||eath the water. 

Q. s^Ok^y. Is it my understanding you've just stated. 


too, thaf 


mucosa? 


Is would also be covered with a distorted 


A. ^&g$erallv a distorted mucosa, yes. 

. |l^Pfthat something that you would also pick up on 
yp^^bio l^&^i^ when you took one, of a small cell? 

A. Ifitl^s really difficult, but -- 

STUHAN: Doctor, can I stop you one second. 

Did you Isay ~i|iopsy, or did you say bronchoscopy? 

a ESDALE: Well, let me -- I'll reask the 

said biopsy, but I assume -- 
BY MR. ESDALE: 

Q. Do you use a bronchoscope to perform a biopsy? 

A. Yes. 

Q. And if you are performing a biopsy with a 
bronchoscope of a centrally located small cell carcinoma, 
it's my understanding that when viewing it you would see 
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this -- again, given the qualifications -- tip of the 
iceberg, and it would have a distorted mucosa around it? 

MR. STUHAN: I'm going to object to that question, 
as well, because I'm not at all sure what the term 
"performing a biopsy" means. 

Are you referring to obtaining a biopsy in the 
course of a bronchoscopy procedure, or are you referring to 
looking at ^al biopsy specimen under a microscope? 


apologiz 

perform! 

opposed 




ESDALE: Well, if I was unclear on that, I 

thought I had said he was using a bronchoscope 
biopsy -- or maybe I should say obtaining as 


^rforming. I'm not clear on all the medical 




located 


you geneiraJ 


you were obtaining a biopsy of a centrally 
cell lung carcinoma with a bronchoscope, would 
’ pick up some of the distorted mucosa in the 


process qf obtaining that biopsy? 


A. ^Jks^ould --yes, I would. And I would try to do it 
on purpose. In other words, I'd biopsy even proximal to the 
area. 

Q. So, you would submit that to the pathoxogist as a 
part of the biopsy you removed? 

CXI 

A. Yes. 

M 

Q. Or the tissue you removed? 
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A. Yes. 

Q. Okay. Did you review the pathology report? 

A. Yes. 

Q. And? 

A. And it said small cell lung cancer. 

Q. Okay. Did you happen to remember -- and, again, 
you may not have the document in front of you. I'll 
represenyou that the tissue size was a two-tenths by 
one-tentf ,two-tenths centimeter submitted. 

f" 

| : 

|you have any opinions regarding the size of the 

specimen 
A. 

to. 



that -- would you consider that an average-size 



Are there any other opinions regarding the 
appearanBeT'o'ij the tumor that you plan on offering at trial? 

A. f No, 

Q. uJfche next sentence says you will discuss your 
opinion that the clinical course is more consistent with the 
diagnosis of carcinoid than with the diagnosis of small cell 
cancer. 

A. Yes. 

Q. All right. And, again, I know some of this is 
going to overlap into what we've talked about. Can you tell 
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A. That I personally express opinions on? 

Q. Yes. 

A. I guess perhaps -- and that gunshot wound was sort 
of a facetious statement, but I guess I would say -- let's 
say proven asbestos in the lung in a lifetime non-smoker 
with a carcinoma could perhaps be a cause and effect, 
perhaps some other environmental etiologies in patients who 
are prov ^^^ n-smokers that end up with lung cancer. 

Q. ^.Caa you give me some examples of that? 

A. ^^^uppose uranium, vinyl chloride, hydrocarbons, 
certain tries like that. 

Q. right. For instance uranium, do you have any 

opJ^Ubns it causes cancer? 


cer has been associated with uranium mining in 


y. Specifically let's talk about lung cancer, 
i STUHAN: Graham, I'm going to object. The 



non - - 



doctor was right in the middle of his answer when you 


interrupt 


)im. I would appreciate it if you gave him an 


opportunity to finish his answer. 


MR. ESDALE: Well, I can't see him, and I 


apologize 


BY MR. ESDALE: 


Q. Doctor, I certainly didn't mean to cut you off, 
and feel free to complete your answer. At any time if I do 
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that again, stop me or try to complete it. I certainly 
wasn't trying to cut you off. 

A. No problem. I was, I think, saying that uranium 
has been associated with lung cancer in uranium miners who 
are non-smokers. 

Q. Okay. And I need to be more specific, because you 
said "associated” again. I'm talking about causation. And 


if we're 


me, please 


example j 
especial! 



^ing semantic distinctions, clear that up for 




there an| 


causes? 



^y. Well, again, I'm using non-smokers as an 
|no known cause. And in a uranium miner, 
j|ose with multiple or multicentric bronchial 
I think you could say that uranium -- high 
exposure could cause that. 

|y. When you say -- again, as far as cause, is 

S- 

gcific type of lung cancer that uranium mining 


can cause -- all of them have been described. 


but in n on *’-smokers more likely squamous cell carcinoma. 

Q. All right. Well, let me ask it this way, too, 
again, just so we don't have a semantic difference over the 
word "causation.” It says: He will discuss his opinion 
that the clinical course is -- I'm sorry. He will discuss 
his opinion that it is not possible to conclude with 
reasonable medical certainty that the cause of Mr. Acton's 
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disease, whether small cell lung cancer, carcinoid, or other 
pulmonary malignancy, was exposure to environmental tobacco 
smoke. 

Do you have any opinions regarding the association 
between environmental tobacco smoke and disease causation? 

A. My opinion is that in large-scale studies with 
regard to environmental tobacco smoke, there iB arguably an 
increase lung cancer. But in the individual patient, I 



don't be^iev^ it's possible to prove that at all. 


Q. 

is your 
environmi 

in^4du 




1 am I understanding you correctly then that it 
on that there is no association between 
tobacco smoke and lung cancer in an 


extent i 
testimon 



STUHAN: I object to the question to the 

orts to be a characterization of Dr. Solomon's 
cause I think it's a mischaracterization of 
that testimony. 

L^THE WITNESS: I would say there's no way to 
scientif^urt^y validate in any individual that environmental 
tobacco smoke caused a lung cancer in that individual who 
was a non-smoker himself or herself. 

BY MR. ESDALE: 

Q. All right. Going to the next page. It says; ® 

Dr. Solomon's testimony and opinions will be based upon his 
review of the scientific and medical literature. 
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Have you reviewed anything specifically in 


preparation for this case? 


A. No. 


Q. When that report reads "scientific and medical 
literature," are you talking about just general literature 
on the -- that's available to the public? 

A. No. I think literature that's available to the 
well, anything' is available to the public. But I mean 
literatur^. th^t is in the medical community that from 


cumulative 


»erience and reading, et cetera, without 


quoting oheWhy individual one, would be the way I'd 


character 





texts, 



that part one of that sentence. 

\ 

[ou rely on written texts, or do you gather 
>a the Internet? 

^ink the Internet is even worse than written 
.rely on a literature review, looking at the 


actual articles. 


And.where do you go to gather the articles? 


A. I would go to the medical library. 

Q. And do you recall any specific articles that 
you've reviewed that are pertinent to this case? 

A. Specifically I can't do that. No, I don't. I 
can't quote you the author or the journal it was published 


Q. And then it says your review of Mr. Acton's 


Michael Musetta & Associates, Inc., (813) 221-3171 


library.ucsf.ecfijDltid^gnlntlt^i^O/isBlI.industrydocuments.ucsf.edu/docs/lkgl0001 


51919 9931 




43 


medical records. And I assume we have discussed that, but I 
just want to make sure there's nothing additional. You have 
never looked at the pathology? 

A. No, I haven't, 

Q. And you've never reviewed any radiology, other 
than the reports? 

A, Correct. 

Q. my understanding you have reviewed the 

.report, the radiology reports, and the 
bronchoscjPPRreport; is that correct? 


other -- and then the general -- well, let me 



you've also reviewed Mr. Acton's medical 
what period of time, if you know? 
have to look. I have it right here, so if 
jk at it -- 

your time. Thank you. 

|hink it starts on 4/4/95, and then, I believe, 
the last notation is 11/96, 

Q. All right. And it also says your education, 
training, and experience as a physician. I assume all that 
information is going to primarily be contained in your CV? 
A. Probably, yes. 

Q. Is your CV current? 
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A. Let me see what it says here. July 1998? 

Q. Yes. 

A. No. 

Q. Do you have a newer one that you have available to 
you in your office today? 

A. Well, that's pretty embarrassing because I don't. 
Q. How could I go about getting one of those? 

: '■Mjy ESDALE: Rick, can you get me a fresh one? 


one than 


make it 




BY MR. E 


3 STUHAN: If the doctor has prepared a fresher 

1998 and will make it available to us, I'll 
^^able to you. 

MR s ESDALE: Okay. 

WITNESS: I'll add on the pertinent parts and 

sLodthat within a week. 


i^t's no problem. I appreciate that 




also rel^ 
in this < 


Injaddition to -- it finishes up by saying you may 
pi^deposition testimony and other evidence adduced 
ami Other than the depositions of Mr. and Mrs. 


Acton that you've already described to me, are you planning 
on or have you asked for any other evidence or depositions? 

A. I've asked to look at the x-rays. I haven't 
looked -- asked for the depositions. But if they send them 
to me, I'd be more than happy to look them over. 

Q. Is there any specific x-rays you've asked to look 
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25 


at? 

A. I'd like to see the chest x-rays and the CT scan 
of the chest. 

Q. Over what period? 

A. His original admission. 

Q. Okay. And do you plan on rendering any opinions 
regarding the presence of a lung tumor before the 1995 

b 

period? 

A. 

Q. 

of a turn! 



Ne 




you see any evidence that there was any sign 
ior to 1995? 

STUHAN: Well, I'm going to object to the 

SionF^^ assume you're asking him if he's seen any 

sjStE^k-ray films or on CT films, and the witness has 
just toll^^i he hasn't looked at the films yet. So, I 
really d^iff^ quite understand the question. 

^ MR'I ESDALE: I understand that. I was referring 
to the since -- I know he hadn't seen any films 

yet. I wanted to see if he saw any evidence in any of 

the reports or any of the other medical records that -- 
again, not being a doctor, I don't know if there's something 
.= other tnan a CT scan or a radiology report that might reveal 
something along the lines -- I mean, I don't know if he's 
going to claim there was some carcinoid syndrome or 
something like that. I'm just trying to cover my bases 
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here. 

• 

MR. STUHAN: So, if I understand the question 
correctly, Graham, you're asking whether in the medical 
records that Dr. Solomon has reviewed he has seen any 
evidence of a tumor in Jimmy Acton’s lungs prior to April 
the 4th, 1995? 

MR. ESDALE; Correct. 

WITNESS: No. 

you plan on rendering any opinions regarding 
the tumor? 


you have any information or opinions regarding 
he tumor at the time of presentation? 
y what I read in the bronchoscopist 1 s report. 

, again, I'm not trying to be redundant, but do 
pinion based on the bronchoscopist 1 s report as 
ize of that was? 

t as he said, three to four millimeters. 


t_n 
vO 

h-> 

Q. Okay. But it's my understanding -- well, let me 

w 

ask this again. We need to clear this up. What is your w 

opinion as to -- well, that might be what you're saying. 

Let me just ask it this way. Is it your opinion 
that the entire tumor was three to four millimeters. 

A. I can't answer that question, because that also 
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can be submucosal. 

Q. In other words, assuming that it is a carcinoid 
that your opinion is -- and that's what I want to ask. 
Whether it's small cell or carcinoid, do you have any 
opinion as to the size of the tumor at the time of 
presentation? 

A. Well, the presentation was what was visibly seen. 


but carc|i y^ can also go to local and regional lymph nodes 
and can |tlso^be submucosal, go through the mucosa. 

Q. N^Hlly. So, just so we're clear, do you have 
even wit|Q||j||t information, do you have any opinion about 
the sizeigpfejlhe tumor, whatever it was? 


|y what was taken out of context per the 
|t. There was -- it didn't seem to -- it didn't 
Iproximal submucosal abnormalities or invasion, 
lis small sessile -- not sessile -- but a small 


describe 


And he s 



lesion on^a^J|talk. Where the base of the stalk was or how 
deep it went.iI have no opinion, nor can I render one. 

Q. pil^y. And that's what I just want to make sure 
about. You're not saying that there wasn't one? You're 
just saying you can't tell based on the information you 
have? 

A. Yes. 

Q. As far as the clinical course goes, can the 
clinical course rule out small cell lung carcinoma? 
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A. It cannot rule it out a hundred percent. 

Q. Okay. And is that because there are cases where 
someone with a centrally located small cell lung carcinoma 
do survive without metastasis three, four, and five years? 

A. Boy, that's so rare that -- and I haven't had any 
experience ever seeing that that -- to expound a little bit, 
if I could. If I were a pulmonologist who had this patient 


referre 


first 1 
his cli 
things 


would ha 







be to re 



percent 



|iim for a second opinion after, let's say, his 
fhs after his diagnosis, I would have looked at 
! course and obviously examined him and discussed 

s 

|iim. And I would have -- the first thing I 
|>ne would have been to ask for those slides to 
lor outside review to confirm the diagnosis. 

|ie second thing I probably would have done would 
^hoscope him. 

4- 

ything else? 
kt would suffice. 

I 

|y. Do you know or have an opinion as to what 

II lung tumors are carcinoids? 


A. Yes. 

Q. What is that? 

A. Approximately 1 percent. 

Q. To your knowledge -- and if this is outside your 
field of expertise, feel free to tell me -- are chemotherapy 
and radiation effective in treating carcinoids? 
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A. Chemotherapy not. Radiation has been used to 
either slow it down or to treat it, as you define it. 

Q. Does it effectively treat it? 

A. Since it's a slow-growing lesion and survival is 
measured in terms of decades rather than months to -- weeks 
to months to a year or two or three, it's hard to answer the 
question. But you can see scarring and the lesion go away 
with radiation therapy. 

sa carcinoid? 


As far as any other differential diagnosis, 
opinion as to whether other lung tumors are 
so than the small cell lung cancer and the 


STUHAN: May I have that question read back, 

please? plEwL^ 

! MR.) ESDALE: Let me see if I can -- I'll ask it - 
STUHAN: Are you withdrawing the question? 

ESDALE: I'll withdraw it. 

BY MR. ESDALE: 

Q. In clinical presentation, are small cell lung 
carcinomas more frequently confused with other bronchogenic 
carcinomas than with a carcinoid? 

A. "Clinical presentation" meaning, I suppose, x-ray 
appearance and maybe symptoms. Then obviously if you're 
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worried about lung cancer, you can't generally distinguish 
the various types. So, you would -- it would be confused 
under that context with other neoplasms. But that's before 
you get to the pathologic -- looking at the lesion itself. 
So, let me add on a little bit. 

Q. Okay. 

A. The pathology of small cell lung cancer is not 


confused 1 


is more y to be confused with carcinoid. 


Q. 


defer to 



non-small cell lung cancers but far and away 


when he 1 
Q. 
A. 
Q. 

business 



right. The -- hang on a second. 

, as far as the actual diagnosis, would you 
pathologist? 

But the way I practice is, when I get a 
ays discuss it in person with the pathologist 
ding it. 

that every case? 


y^that something that is a matter of how you do 
y^is that set by any hospital policy, or are you 
always available to discuss the biopsy with the 
pathologist? 

A. Well, yes. I'm always available. I try to teach 
the pulmonary fellows to do the same, and they do, because I 
think that the diagnosis in some of these patients is a - 
we're not in a vacuum. We're not just looking at something 
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and rendering a diagnosis. We're not just doing a 
bronchoscopy and walking away from the patient. I think you 
have to have a community effort, so to speak. 

In this case, you have even more of a reason to do 
that, because you have a very -- you have a lesion that you 
think is one thing, and you get a reading that's totally 
something else. It's reasonable to -- I would do this 


routinely 


»ay -- but to go to the pathologist and say. 


"Look, tj^is-ds what it looks like. How do you distinguish 

¥ j 

this forjM^I, one versus the other," which is the two 
lesions |||||P g been talking about. 

Q. does the pathologists you use work in the 

ho^piital you, or are they on a separate site? 

wJ&cw They're right here in the hospital. 

Q. tg&S^fyou speak with them over the phone or -- 
A. ifll^ I go there, and then they take -- if they've 
even reaoTt'V- if they've already read it, they still take 
it out aftd we look at it together. But, frankly, I'm not 


trained 


a pathologist, so -- but I am looking at it 


with the pathologist. 

Q. But you do defer to the pathologist's opinion? 

A. Absolutely. 

Q. Okay. 

MR. ESDALE: Do you all want to take about five 
and give me a chance to look over my notes and see how much 
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more I got? We can just stay on the line here to prevent, 
you know, getting disconnected or anything. Is that okay 
with everybody? 

MR. STUHAN: That will be fine. 

THE WITNESS: Fine with me. 

MR. ESDALE: Okay. I've got the time showing 
about quarter till. 

WITNESS: Right. Well -- okay. 

MR^ ESDALE: Is that -- am I right? 

WITNESS: Well, let me tell you this. There's 

A man with one watch always knows what time 
with two is never sure. 

ESDALE: Well, why don't we just take five 

w. Hopefully it will work for that long. And 
all back here on the phone in about five 


I'll seel 



an express 
it is. 



minutes, 



"THSj WITNESS: Okay. 


Brief recess taken.) 



BY MR. Ei 

Q. Dr. Solomon? 

A. Yes. 

Q. Do you have any opinions as to what age group 
carcinoids typically occur? 

A. Generally anywhere from 20 to 40, 45. 

Q. Can you describe real briefly what an encephaloid 
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A. I'm guessing about eight years or so. 

MR. ESDALE: Okay. I think that's all I've got, 

gentlemen. 

MR, STUHAN: Graham, I have juBt one question that 
I wanted to ask Dr. Solomon to clarify the record. 

CROSS-EXAMINATION 

BY MR. STUHAN: 

Q. ^^p^tor, you mentioned in response to Mr. Esdale’s 

question^Lng^hat one of the factors that you took account in 

I "T" 1 

hat Mr. Acton more likely had a carcinoid than 


determin 
a small 
did you 

:t 

cigarett 




carcinoma was his status as a non-smoker. What 
by that? 

1, small cell occurs almost exclusively in 
kers, and carcinoid tumors have no relation to 
i>king. 

STUHAN: That's all I have. 

MR) ESDALE: Okay. 

REDIRECT EXAMINATION 

BY MR. 

Q. And, again, just so we're clear, it is my 
understanding you don't have any opinions on causation of 
cigarette smoke and lung cancer? 

A. The word "causation," I will offer no opinions on 

that. 

Q. Okay. And what about -- let’s go back and talk 
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about associations then. Is at my understanding that --as 
it your testimony that cigarette smoke is more strongly 
associated with small cell lung cancer than anything else or 
vice versa? Have I got that backwards? Tell me again what 
your opinion is on that. 

A. No. Cigarette smoke is associated with the four 
more common varieties of lung cancer, which would include 




small ce 


cigarett< 


A f 


common ci 




£d then non-small cell. 

|you have an opinion as to what type of cancer 

Ike is most strongly associated with? 

£ 

|in, of the patients that have the four most 

1 

|, small cell lung cancer occurs in about 25 
|e group and squamous cell cancer probably 25 to 

^deno carcinoma about the same, but then large 

* 

lentiated would be the least likely. 


cell undi|P#i§entiated would be the least likely, 
percentapil^se. 

Q. ^Ok^y. As far as small cell lung cancer 
specific^li-Y^ are there any other associations that are 


stronger j 


cigarette smoke? And, again, I don't know how 


to keep the word "causation" out of there. 

A. The answer is no. 

MR. ESDALE: Okay. That's all I've got. 

MR. STUHAN; Randy, do you have any questions? 
MR. BASSETT: No questions. 

(Deposition concluded at 4:59 p.m.) 
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brary.ucsf.ed 


I have read the foregoing pages and, except for 
any corrections or amendments I have indicated on the 
sheet attached for such purposes, I hereby subscribe to 
theh|s8®iiracy of this transcript. 




Dav 


Dat 



Solomon, M.D. 


Withe ss\to signature 
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CERTIFICATE OF OATH 

STATE OF FLORIDA: 

COUNTY OF HILLSBOROUGH: 

I, the undersigned authority, certify that David A. 
Solomon, personally appeared before me and was duly 

sworn* sac" 


m 


1 

P 

14 


1 
1 

lGteJ 


2 

2 

2 1 

23 

24 

25 


WI 

JUifU* 



\ my hand and official seal this day of 

1999. 




L x- — 

Carolyn R. Louden, RPR-CP 
Notary Public - State of Florida 
My Commission Expires: 11/20/99 
Commission No.: CC 509654 


- t»HOAtNt>iAkJ iKC 
CAROLYN R LOUDEN 
NOTARY PUBLIC STATE OF FLORIDA 
COMMISSION NO. CCS096W 
mv COMMISSION EXP. NOV. 70,1999 
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